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be determined using a standard mor-
tality table and the applicable section
417(e) rates, as defined in §1.417(e)-1(d).

(B) Alternative opening hypothetical
account. Alternatively, the employee’s
opening hypothetical account is the
greater of the opening hypothetical ac-
count determined under paragraph
(M) (2)(i1)(A) of this section and the em-
ployee’s hypothetical account as of the
fresh-start date determined in accord-
ance with §1.401(a)(4)-8(c)(3)(V)(A) cal-
culated under the plan’s benefit for-
mula applicable to benefit accruals in
the current plan year as applied to the
employee’s total years of service
through the fresh-start date in a man-
ner that satisfies the past service cred-
it rules of §1.401(a)(4)-8(c)(3)(viii).

(3) Limitations on formulas—(i) Past
service restriction. If the plan does not
satisfy the uniform hypothetical allo-
cation formula requirement of
§1.401(a)(4)-8(c)(3)(iii)(B) as of the
fresh-start date, under §1.401(a)(4)-
8(c)(3)(viii) the plan may not provide
for past service credits, and thus may
not use the formula in paragraph (c)(3)
of this section (formula with wear-
away), the formula in paragraph (c)(4)
of this section (formula with extended
wear-away), or the alternative deter-
mination of the opening hypothetical
account in paragraph (f)(2)(iii)(B) of
this section.

(ii) Change in interest rate. If the in-
terest rate used to adjust employees’
hypothetical allocations under
§1.401(a)(4)-8(c)(3)(iv) for the plan year
is different from the interest rate used
for this purpose in the immediately
preceding plan year, the plan must use
the formula in paragraph (c)(2) of this
section (formula without wear-away).

(iii) Meaningful benefit requirement. A
plan is permitted to use the formula
provided in paragraph (f)(2) of this sec-
tion only if the plan satisfies para-
graphs (d)(3) through (d)(5) of this sec-
tion (regarding coverage as of fresh-
start date, current benefit accruals,
and minimum benefit adjustment, re-
spectively).

[T.D. 8360, 56 FR 47598, Sept. 19, 1991; 57 FR
4721, Feb. 7, 1992; 57 FR 10953, Mar. 31, 1992, as
amended by T.D. 8485, 58 FR 46823, Sept. 3,
1993]
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§1.401(a)(5)-1 Special rules relating to
nondiscrimination requirements.

(@) In general. Section 401(a)(5) sets
out certain provisions that will not of
themselves be discriminatory within
the meaning of section 410(b)(2)(A)(i) or
section 401(a)(4). The exceptions speci-
fied in section 401(a)(5) are not an ex-
clusive enumeration, but are merely a
recital of provisions frequently encoun-
tered that will not of themselves con-
stitute prohibited discrimination in
contributions or benefits. See section
401(a)(4) and the regulations thereunder
for the basic nondiscrimination rules.
See §1.410(b)-4 for the rule of section
410(b)(2)(A)(i) (relating to the non-
discriminatory classification test that
is part of the minimum coverage re-
quirements) referred to in section
401(a)(5)(A). See paragraphs (b) through
(f) of this section for special rules used
in applying the section 401(a)(4) non-
discrimination requirements under the
remaining provisions of section
401(a)(5).

(b) Salaried or clerical employees. A
plan does not fail to satisfy the non-
discrimination requirements of section
401(a)(4) merely because contributions
or benefits provided under the plan are
limited to salaried or clerical employ-
ees.

(c) Uniform relationship to compensa-
tion. A plan does not fail to satisfy the
nondiscrimination requirements of sec-
tion 401(a)(4) merely because the con-
tributions or benefits of, or on behalf
of, the employees under the plan bear a
uniform relationship to the compensa-
tion (within the meaning of section
414(s)) of those employees.

(d) Certain disparity permitted. Under
section 401(a)(5)(C), a plan does not dis-
criminate in favor of highly com-
pensated employees (as defined in sec-
tion 414(q)), within the meaning of sec-
tion 401(a)(4), in the amount of em-
ployer-provided contributions or bene-
fits solely because—

(1) In the case of a defined contribu-
tion plan, employer contributions allo-
cated to the accounts of employees
favor highly compensated employees in
a manner permitted by section 401(l)
(relating to permitted disparity in plan
contributions and benefits), and

(2) In the case of a defined benefit
plan, employer-provided benefits favor
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highly compensated employees in a
manner permitted by section 401(l) (re-
lating to permitted disparity in plan
contributions and benefits).

See §§81.401(1)-1 through 1.401(1)-6 for
rules under which a plan may satisfy
section 401(l) for purposes of the safe
harbors of §§1.401(a)(4)-2(b)(3) and
1.401(a)(4)-3(b).

(e) Defined benefit plans integrated
with social security—(1) In general.
Under section 401(a)(5)(D), a defined
benefit plan does not discriminate in
favor of highly compensated employees
(as defined in section 414(q)) with re-
spect to the amount of employer-pro-
vided contributions or benefits solely
because the plan provides that, with re-
spect to each employee, the employer-
provided accrued retirement benefit
under the plan is limited to the excess
(if any) of—

(i) The employee’s final pay from the
employer, over

(ii) The employer-provided retire-
ment benefit created under the Social
Security Act and attributable to serv-
ice by the employee for the employer.

(2) Final pay. For purposes of para-
graph (e)(1)(i) of this section, an em-
ployee’s final pay from the employer as
of a plan year is the employee’s com-
pensation (as defined in section
414(q)(7)) for the year (ending with or
within the 5-plan-year period ending
with the plan year in which the em-
ployee terminates from employment
with the employer) in which the em-
ployee receives the highest compensa-
tion from the employer. Notwith-
standing the preceding sentence, final
pay for each employee under the plan
may be determined with reference to
the 5-plan-year period ending with the
plan year before the plan year in which
the employee terminates from employ-
ment with the employer. In deter-
mining an employee’s final pay, the
plan may specify any 12-month period
(ending with or within the applicable 5-
plan-year period) as a year provided
the specified 12-month period is uni-
formly and consistently applied with
respect to all employees. In deter-
mining an employee’s final pay, com-
pensation for any year in excess of the
applicable limit under section 401(a)(17)
for the year may not be taken into ac-
count.
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(3) Rules for determining amount of em-
ployer-provided social security retirement
benefit. For purposes of paragraph
(e)(1)(ii) of this section, the following
rules apply.

(i) The employer-provided retirement
benefit on which any reduction or off-
set in the employee’s accrued retire-
ment benefit is based is limited solely
to the employer-provided primary in-
surance amount payable under section
215 of the Social Security Act attrib-
utable to service by the employee for
the employer.

(i) The employer-provided primary
insurance amount attributable to serv-
ice by the employee for the employer is
determined by multiplying the em-
ployer-provided portion of the employ-
ee’s projected primary insurance
amount by a fraction (not exceeding 1),
the numerator of which is the employ-
ee’s number of complete years of cov-
ered service for the employer under the
Social Security Act, and the denomi-
nator of which is 35.

(Y] Projected primary insurance
amount. (i) As of a plan year, an em-
ployee’s projected primary insurance
amount is the primary insurance
amount, determined as of the close of
the plan year (the “determination
date”), payable to the employee upon
attainment of the employee’s social se-
curity retirement age (as determined
under section 415(b)(8)), assuming the
employee’s annual compensation from
the employer that is treated as wages
for purposes of the Social Security Act
remains the same from the plan year
until the employee’s attainment of so-
cial security retirement age. With re-
spect to service by the employee for
the employer before the determination
date, the actual compensation paid to
the employee by the employer during
all periods of service of the employee
for the employer covered by the Social
Security Act must be used in deter-
mining an employee’s projected pri-
mary insurance amount. With respect
to years before the employee’s com-
mencement of service for the employer,
in determining the employee’s pro-
jected primary insurance amount, it
may be assumed that the employee re-
ceived compensation in an amount
computed by using a six-percent salary
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scale projected backwards from the de-
termination date to the employee’s
21st birthday. However, if the employee
provides the employer with satisfac-
tory evidence of the employee’s actual
past compensation for the prior years
treated as wages under the Social Se-
curity Act at the time the compensa-
tion was earned and the actual past
compensation results in a smaller pro-
jected primary insurance amount, the
plan must use the actual past com-
pensation. The plan administrator
must give clear written notice to each
employee of the employee’s right to
supply actual compensation history
and of the financial consequences of
failing to supply the history. The no-
tice must be given each time the sum-
mary plan description is provided to
the employee and must also be given
upon the employee’s separation from
service. The notice must also state
that the employee can obtain the ac-
tual compensation history from the So-
cial Security Administration. In deter-
mining the employee’s projected pri-
mary insurance amount, the employer
may not take into account any com-
pensation from any other employer
while the employee is employed by the
employer.

(ii) As of a plan year, the employer-
provided portion of the employee’s pro-
jected primary insurance amount
under the Social Security Act is 50 per-
cent of the employee’s projected pri-
mary insurance amount (as determined
under paragraph (e)(4)(i) of this sec-
tion).

(5) Employer-provided accrued retire-
ment benefit. For purposes of this sec-
tion, the employee’s employer-provided
accrued retirement benefit as of a plan
year is the employee’s accrued retire-
ment benefit under the plan (deter-
mined on an actual basis and not on a
projected basis) attributable to em-
ployer contributions under the plan.
With respect to plans that provide for
employee contributions, see section
411(c) for rules relating to the alloca-
tion of accrued benefits between em-
ployer contributions and employee con-
tributions.

(6) Additional rules. (i) As of a plan
year, paragraph (e)(1) of this section
does not apply to the extent that its
application would result in a decrease
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in an employee’s accrued benefit. See
sections 411(b)(1)(G) and 411(d)(6).

(ii) Section 401(a)(5)(D) and this para-
graph (e) do not apply to a plan main-
tained by an employer, determined for
purposes of the Federal Insurance Con-
tributions Act or the Railroad Retire-
ment Tax Act, as applicable, that does
not pay any wages within the meaning
of section 3121(a) or compensation
within the meaning of section 3231(e).
For this purpose, a plan maintained for
a self-employed individual within the
meaning of section 401(c)(1), who is also
subject to the tax under section 1401, is
deemed to be a plan maintained by an
employer that pays wages within the
meaning of section 3121(a).

(iii) If a plan provides for the pay-
ment of an employee’s accrued retire-
ment benefit (whether or not sub-
sidized) commencing before an employ-
ee’s social security retirement age, the
projected employer-provided primary
insurance amount attributable to serv-
ice by the employee for the employer
(as determined under paragraphs (e)(3)
and (e)(4) of this section) that may be
applied as an offset to limit the em-
ployee’s accrued retirement benefit
must be reduced in accordance with
§1.401(1)-3(e)(1). The reduction is made
by multiplying the employee’s pro-
jected employer-provided primary in-
surance amount by a fraction, the nu-
merator of which is the appropriate
factor under §1.401(I)-3(e)(1), and the
denominator of which is 0.75 percent.

(iv) The Commissioner may, in rev-
enue rulings, notices or other docu-
ments of general applicability, pre-
scribe additional rules that may be
necessary or appropriate to carry out
the purposes of this section, including
rules relating to the determination of
an employee’s projected primary insur-
ance amount attributable to the em-
ployee’s service for former employers
and rules applying section 401(a)(5)(D)
with respect to an employer that pays
wages within the meaning of section
3121(a) or compensation within the
meaning of section 3231(e) for some
years and not for other years.

(7) Examples. The following examples
illustrate this paragraph (e).

Example 1. Employer Z maintains a non-

contributory defined benefit plan that uses
the calendar year as its plan year. The plan
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provides a normal retirement benefit, com-
mencing at age 65, equal to $500 a year, mul-
tiplied by the employee’s years of service for
Z, limited to the excess of the amount of the
employee’s final pay from Z (as determined
in accordance with paragraph (e)(2) of this
section) over the employee’s employer-pro-
vided primary insurance amount attrib-
utable to the employee’s service for Z. If an
employee’s social security retirement age is
greater than 65, the plan provides for reduc-
tion of the employee’s employer-provided
primary insurance amount in accordance
with paragraph (e)(6)(iii) of this section. The
plan provides no limitation on the number of
years of service taken into account in deter-
mining benefits under the plan. Employee A
retires on July 6, 1995, at A’s social security
retirement age of 65 with 35 years of service
for Z. The plan uses the plan year as the 12-
month period for determining an employee’s
year of final highest pay from the employer.
A’s compensation for A’s final 5 plan years is
as follows:

1995 plan year .......cccoeevveiiiiiiiiieenn. $10,500
1994 plan year ... ... $20,000
1993 plan year ... ... $18,000
1992 plan year .......c.coceeeeeiiiieeeiiaen. $17,000
1991 plan year .......cccoooevviiiiiiiiiiennn. $16,500

A’s annual primary insurance amount
under social security, determined as of A’s
social security retirement age, is $9,000, of
which $4,500 is the employer-provided portion
attributable to A’s service for Z ($9,000x50
percentx35/35). Under the plan’s benefit for-
mula (disregarding the final pay limitation),
A would be entitled to receive a normal re-
tirement benefit of $17,500 ($500x35 years).
However, under the plan, A’s otherwise de-
termined normal retirement benefit of
$17,500 is limited to the excess of the amount
of A’s final pay from Z over A’s employer-
provided primary insurance amount under
social security attributable to A’s service for
Z. Accordingly, A’s normal retirement ben-
efit is determined to be $15,500 ($20,000 (A’s
final pay from Z) less $4,500 (A’s employer-
provided primary insurance amount attrib-
utable to A’s service for Z)) rather than
$17,500. The final pay limitation in Z’s plan
satisfies section 401(a)(5)(D) and this para-
graph (e). Accordingly, the plan maintained
by Z does not discriminate in favor of highly
compensated employees within the meaning
of section 401(a)(4) merely because of the
final pay limitation contained in the plan.

Example 2. Assume the same facts as in Ex-
ample 1, except that A has 32 years of service
for Z when A retires at A’s social security re-
tirement age. Under the plan’s benefit for-
mula (disregarding the final pay limitation),
A would be entitled to receive an annual nor-
mal retirement benefit of $16,000 ($500x32
years). However, the plan provides that A’s
normal retirement benefit of $16,000 will be
limited to $15,500 ($20,000 (the amount of A’s
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final pay from Z) less $4,500 (Y2 of A’s pri-
mary insurance amount under the Social Se-
curity Act)). The final pay limitation does
not satisfy this paragraph (e). The portion of
A’s employer-provided primary insurance
amount under the Social Security Act at-
tributable to A’s service for Z is 32/35x$4,500,
or $4,114. Therefore, to satisfy this paragraph
(e), the final pay provision in Z’s plan may
not limit A’s otherwise determined normal
retirement benefit of $16,000 to less than
$15,886 ($20,000 (the amount of X’s final pay)
minus $4,114 (the portion of A’s employer-
provided primary insurance amount attrib-
utable to A’s service for Z)).

Example 3. (a) Employer X maintains a
noncontributory defined benefit plan that
uses the calendar year as its plan year. The
formula for determining benefits under the
plan provides a normal retirement benefit at
age 65 equal to 90 percent of an employee’s
final average compensation, with the benefit
reduced by Yzoth for each year of the employ-
ee’s service less than 30 and limited to the
employee’s final pay (as determined in ac-
cordance with paragraph (e)(2) of this sec-
tion) less the employee’s employer-provided
primary insurance amount under social secu-
rity attributable to the employee’s service
for X. The plan determines an employee’s
employer-provided projected primary insur-
ance amount under social security attrib-
utable to the employee’s service for X in ac-
cordance with paragraph (e)(3) of this section
and applies the reductions applicable under
paragraph (e)(6)(iii) of this section if benefits
commence before social security retirement
age. The plan determines an employee’s ac-
crued benefit under the fractional accrual
method of section 411(b)(1)(C).

(b) Employee A commences participation
in the plan on January 1, 1990, when A is 35
years of age. A’s social security retirement
age is 67. As of the close of the 2014 plan
year, A’s final average compensation from X
is $15,000; A’s final pay from X is $15,400, and
A’s projected employer-provided annual pri-
mary insurance amount under social secu-
rity attributable to A’s service for X is $4,000
(after the reduction applicable under para-
graph (e)(6)(iii) of this section). Under the
plan formula, A’s accrued benefit as of the
close of the 2014 plan year is $11,250 (90 per-
centx$15,000x25/30). As of the close of the 2014
plan year, the plan’s final pay limitation
does not affect A’s benefit because A’s ben-
efit under the plan as of the close of the plan
year and before application of the final pay
limitation ($11,250) does not exceed A’s final
pay of $15,400 from X, determined as of the
close of the plan year, less A’s employer-pro-
vided projected primary insurance amount
under social security attributable to A’s
service for X ($4,000).

(c) Assume that, as of the close of the 2015
plan year, A’s final average compensation
from X is $14,500 and A’s final pay from X is
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$15,400. Assume also that as of the close of
the 2015 plan year, A’s employer-provided
primary insurance amount attributable to
A’s service for X is $4,200 (after the reduction
applicable under paragraph (e)(6)(iii) of this
section). Accordingly, A’s benefit as of the
close of the 2015 plan year and before applica-
tion of the final pay limitation is $11,310 (90
percentx$14,500x26/30). Under the plan’s final
pay limitation, A’s benefit of $11,310 would
be limited to $11,200, the amount of A’s final
pay from X ($15,400), less A’s employer-pro-
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vided projected primary insurance amount
under social security attributable to A’s
service for X ($4,200). However, the plan’s
final pay limitation may not be applied to
limit A’s accrued benefit for the 2015 plan
year to an amount below $11,250, which was
A’s accrued benefit under the plan at the
close of the prior plan year. The foregoing is
further illustrated in the following table for
the plan years presented above and for addi-
tional years of service performed by A for X.

TABLE
[In dollar amounts]
1 2 4 5 6 7
Employer- Benefit to
) provided . which A is
Benefit projected Benefit if entitled

under plan primary in- | final pay re- (smaller of
Final aver- formula surance duction is Column 6 or

Years of service age com- | (Column 2 x | Final pay amount applied in Column 3

pensation 0.9 x years under social | full (Column but not Ies’s

of service/ security at- | 4 — Col- than Col-

tributable to umn 5) umn 7 for

service for rior year)

employer priory

25 ... $15000 |  $11,250 |  $15,400 $4.000 | $11400|  $11,250
26 14,500 11,310 15,400 4,200 11,200 11250
27 15,500 12,555 15,800 4,400 11,400 11,400
28 15,500 13,020 16,000 4,500 11,500 11,500
29 15,000 13,050 16,000 4,800 11,200 11,500
30 ... 14,500 13,050 16,000 5,000 11,000 11,500

(f) Certain benefits not taken into ac-
count. In determining whether a plan
satisfies section 401(a)(4) and this sec-
tion, other benefits created under state
or federal law (e.g., worker’s compensa-
tion benefits or black lung benefits)
may not be taken into account.

(g) More than one plan treated as single
plan. [Reserved]

(h) Effective date—(1) In general. Ex-
cept as provided in paragraph (h)(2) of
this section, this section is effective
for plan years beginning on or after
January 1, 1994.

(2) Plans of tax-exempt organizations.
In the case of plans maintained by or-
ganizations exempt from income tax-
ation under section 501(a), including
plans subject to section 403(b)(12)(A)(i)
(nonelective plans), this section is ef-
fective for plan years beginning on or
after January 1, 1996.

(3) Compliance during transition period.
For plan years beginning before the ef-
fective date of these regulations, as set
forth in paragraphs (h)(1) and (h)(2) of
this section, and on or after the first
day of the first plan year to which the

amendments made to section 401(a)(5)
by section 1111(b) of the Tax Reform
Act of 1986 (TRA ’86) apply, a plan must
be operated in accordance with a rea-
sonable, good faith interpretation of
section 401(a)(5), taking into account
pre-existing guidance and the amend-
ments made by TRA ’86 to related pro-
visions of the Code. Whether a plan is
operated in accordance with a reason-
able, good faith interpretation of sec-
tion 401(a)(5) will generally be deter-
mined based on all of the relevant facts
and circumstances, including the ex-
tent to which an employer has resolved
unclear issues in its favor. A plan will
be deemed to be operated in accordance
with a reasonable, good faith interpre-
tation of section 401(a)(5) if it is oper-
ated in accordance with the terms of
this section.

[T.D. 8359, 56 FR 47614, Sept. 19, 1991; 57 FR
10817, 10818, 10951, Mar. 31, 1992, as amended
by T.D. 8486, 58 FR 46830, Sept. 3, 1993]
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